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will practice the multiplication tables). He has gone over his multiplication several times and feels confident he will do just fine. The teacher
begins, "tres por uno es tres, tres por dos son seis, tres por tres son
nueve," (three times one is three, three times two is six, three times
three is nine) and continues through the whole multiplication set. After math class, the students gather around the teacher to listen to her
read Pedro'sfavorite book, El Sefior Fig. Pedro is able to perform well
in all subject matters; however, he has little exposure to and very little
practice with English. Today, like most days, English was not intensely,
or even modestly, addressed. Before he knows it, the day is over and he
is ready to go home.
Pedro has been enrolled in bilingual education since kindergarten,
and four years later he is still unable to exit the program. With the
continued use of transitionalbilingual education, it might take several
more years before he begins to grasp the fundamentals of the English
language. Unfortunately, Pedro, like many other children in similar
programs, has had trouble learning English, and he is not yet ready to
be mainstreamed into regular classrooms. Although his mother has informed the school repeatedly that she prefers her son to be instructed in
English, the school refuses to allow Pedro into regular classrooms because his English skills are, as expected, still very limited.
Pedro's story is like that of many other children around the United
States. These children become trapped in transitional bilingual education; and even after exiting the program, they fare far worse than
other students who participated in mainstream classrooms throughout
their education.' The reason for such negative results is that "[i]n
practice, many bilingual programs bec[o]me more concerned with
teaching in the native language and maintaining the ethnic culture of
the family than with teaching children English . . 2
I.

INTRODUCTION

In the United States, learning English is indispensable for most
Americans and immigrants to engage in effective and proficient communication with others and to achieve success in employment and education.3 Few disagree on the importance of learning English.4 But
1. See Peter Duignan, Bilingual Education: A Critique, http://www.hoover.org/
publications/he/2896386.html?show=essay (last visited Sept. 10, 2006).
2. Rosalie Pedalino Porter, The Case Against Bilingual Education, ATLANTIC
MONTHLY, May 1998, at 28, 30.
3. See Juan F. Perea, Buscando America: Why Integration and Equal Protection
Fail to Protect Latinos, 117 HARV. L. REV. 1420, 1431 (2004) ("Americans tend to
view the national predominance of English in a highly utilitarian way: its mastery is
necessary for efficient communication and for success in education and
employment.").
4. See Kirsten Gullixson, Note, California Proposition 227: An Examination of
the Legal, Educational and Practical Issues Surrounding the New Law, 17 LAW &
INEQ. 505, 536 (1999).
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many disagree about which means or types of programs are better

suited to address the needs of language-minority students. 5 As a result of this disagreement, states have struggled with adopting and implementing appropriate programs to address the needs of languageminority students.6 Different states have tried alternative approaches
in an attempt to better address the needs of such students.7
For at least the past four decades, bilingual education has been a
part of this nation.8 The Bilingual Education Act and later Supreme
Court decisions opened the door to remedial assistance for students
with limited English proficiencies. 9 Prior to the 1960s, the primary
method of instruction for second language acquisition was Englishonly, or the so-called "sink or swim" method of instruction.1" Beginning in the late 1960s, states with increasing numbers of language-minority students, such as Arizona, California, Massachusetts, New
Mexico, and Texas, encouraged, if not mandated, bilingual education." In recent years, however, bilingual education has come under
attack by anti-bilingual initiatives. 12 Some states with large populations of language-minorities have already changed their laws to reflect
5. See Perea, supra note 3, at 1460-63.
6. See The Status of Bilingual Education in America, http://www.proenglish.org/
issues/education/bestatus.html (last visited Sept. 10, 2006) (illustrating states' divergence in enacting legislation that either bans bilingual education or mandates it).
7. See id.
8. See generally Alberto T. Fernandez & Sarah W.J. Pell, Commentary, The
Right to Receive Bilingual Special Education, 53 EDuc. L. REP. 1067, 1069 (1989)
(offering history of legislation from the last 40 years relating to bilingual education).
9. See generally id. at 1068-69, 1073-74 (providing history of the Bilingual Education Act and subsequent Supreme Court cases supporting bilingual education).
10. See id. at 1069; Thomas F. Felton, Comment, Sink or Swim? The State of Bilingual Education in the Wake of California Proposition 227, 48 CATH. U. L. REV. 843,
844-45 (1999); see also William J. Gale, Comment, Bilingual Education: Should the
TraditionalApproach Be Abandoned in Favor of "English Immersion"?, 19 J. Juv. L.
158, 158 (1998) (recounting an interview the author conducted whereby the interviewee stated that when she attended school in 1965, there was no such thing as bilingual education-it was truly sink or swim); Recent Legislation, Education-English
Immersion-Colorado Voters Reject an English Immersion Ballot Initiative, 116
HARV. L. REV. 2709, 2710 (2003) (discussing the history of bilingual education in the
United States); William Ryan, Note, The Unz Initiatives and the Abolition of Bilingual
Education, 43 B.C. L. REV. 487, 492 (2002) (noting the resurgence of bilingual education in the 1960s); Amy S. Zabetakis, Note, Proposition 227: Death for Bilingual Education?, 13 GEO. IMMIGR. L.J. 105, 106-07 (1998) (stating that English-only
instruction increased after World War I).
11. See The Status of Bilingual Education in America, supra note 6; see also Felton, supra note 10, at 844 (stating that over the last three decades, each type of bilingual education has developed followers); Joseph A. Santosuosso, Note, When in
California... In Defense of the Abolishment of Bilingual Education, 33 NEW ENG. L.
REV. 837, 837-41 (1999) (noting government support for bilingual education after the
1960s).
12. See SANDRA DEL VALLE, LANGUAGE RIGHTS AND THE LAW IN THE UNITED
STATES 247 (2003).
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and better address the critical needs of limited English proficiency
students.1 3
The anti-bilingual education initiatives seem to have been spawned
by numerous studies that revealed that transitional bilingual education was not adequately addressing the needs of language-minority
students. 14 Opponents of bilingual education complained that students exit bilingual programs after a long period of time-usually between four to seven years.1 5 And that even after participating in such
transitional bilingual education programs, language-minority students
tended to be less academically successful than students in English-immersion programs."
At this point, the dividing line between proponents and opponents
of bilingual education is well-marked and neither group is readily willing to concede or consider the other side's point of view. 17 Rather
than taking a defensive attitude and "sticking" to their side, proponents and opponents of bilingual education should attempt to focus
and advance the ultimate goal of helping language-minority students
become fluent in English in order to better prepare them for future
success in this country.
The tension between proponents and opponents of bilingual education continues to be that each group believes, or at least argues and
asserts, that its method of instruction is more effective than the
other.1 8 Choosing one program over the other, however, might not be
the best solution.
Texas, home to a large population of language-minority students,1 9
has not followed the trend of abolishing bilingual education yet; however, studies have shown that negative results of bilingual education,
similar to those that plagued other states where English-only initiatives were successful, exist in Texas too.2" Given the multitude of factors that weigh against current transitional bilingual-education
programs, Texas should begin to rethink its strategy. Rather than allowing the dissatisfaction with bilingual education to drive Texas to
the other extreme, English-only, Texas should consider restructuring
current programs or creating an entirely new program that addresses
the concerns and repairs the inadequate components of current programs and incorporates or retains those portions of the programs that
are effective.
13.
14.
15.
16.
17.
18.
19.
20.

See
See
Id.
See
See
See
See
See

The Status of Bilingual Education in America, supra note 6.
Duignan, supra note 1.
id.
Felton, supra note 10, at 845.
Porter, supra note 2, at 38-39.
The Status of Bilingual Education in America, supra note 6.
id.
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This Comment argues that Texas should restructure current programs or adopt an entirely different linguistic program to better address the needs of limited English proficiency students. Bilingual
education programs that have been proven to be ineffective in Texas
and other states should not be allowed to continue to fail languageminority students. However, the best solution might not be to adopt
an English-immersion program; rather, Texas should begin to structure a program that truly focuses, addresses, and remedies the needs
of language-minority students.
Part II of this Comment explores different linguistic programs.
Many variations of bilingual education programs exist throughout the
United States.2 1 Similarly, English-immersion programs have been
implemented in several states in recent years. 22 This section also discusses the primary goals of these programs and the manner in which
each program is generally implemented. Part III discusses the history
of bilingual education generally. Part IV provides a general overview
of the federal legislation that has played a major role in the acceptance of bilingual education in the United States: first, in the introduction of bilingual education to the United States, and later through its
encouragement and funding.23 Although federal legislation has never
specifically mandated bilingual education, it has, in the past, supported and encouraged bilingual education by funding such
programs.2 4
Part V discusses bilingual education and the litigation that has
taken place in an attempt to redress violations by schools in the context of remedial assistance for students with limited English proficiency. Courts have played an influential role in shaping bilingual
education and in providing states with the flexibility to adopt and implement programs that adequately address the needs of language
minorities.
Part VI describes the current status of bilingual education in other
states. States such as California, Massachusetts, and Arizona have already adopted and implemented structured English-immersion programs." This section delineates the motives for such changes and the
results obtained after adopting such programs.
Part VII discusses the inconsistent results of different studies. This
section also addresses the benefits and concerns of both bilingual-education programs and English-immersion programs. Moreover, this
21. Tristan W. Fleming, Note, Education on Equal Terms: Why Bilingual Education Must Be Mandated in the Public Schools for Hispanic LEP High School Students,
17 GEO. IMMIGR. L.J. 325, 326 (2003).
22. See The Status of Bilingual Education in America, supra note 6.
23. See Santosuosso, supra note 11, at 845-49.
24. See id.
25. See Porter, supra note 2, at 39.
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section highlights other factors, 2 6 other than the method of instruction, that contribute to the failure or success of such programs. Finally, this section makes some observations and suggestions about
viable changes that perhaps will begin the re-focus on finding effective
methods of instruction for second language acquisition.

II.

METHODS OF INSTRUCTION USED FOR LANGUAGE ACQUISITION

The overriding debate as to what linguistic program should be used
generally focuses on bilingual education versus English-immersion.
However, bilingual education is not a program in and of itself; rather,
there are several different programs or methods of instruction that fall
under and are categorized as a variation of bilingual education.2 7 Bilingual education, as generally defined by most states, means a process
of acquiring English language skills by a substantial amount of instruction conducted in the child's native language.2 8 For the most part,
there has been little guidance provided to states for determining what
type or variation of bilingual education program is required or will
adequately suffice in assisting students with limited English
proficiencies. As a result of the lack of guidance, different approaches
of bilingual education have been used and implemented to address the
needs of students with limited English skills.2 9 In addition to the
many variations of bilingual education, structured English immersion
is also a method of instruction that is in use.3" Thus, the programs
range from complete English-immersion to maintenance of the native
language. a
A.

Structured English Immersion

Structured English-immersion curriculum is hardly considered a bilingual program.3 2 Such programs seek to immerse students in the
English language by providing all instruction in English.3 3 Although
the teacher might know the students' native language, class is conducted, for the most part, in English. 34 The native language is rarely
used 3 5 unless a student needs a hint or a reminder. And even if the
26. See William N. Myhill, The State of Public Educationand the Needs of English
Language Learners in the Era of 'No Child Left Behind,' 8 J. GENDER RACE & JUST.

393, 413-16 (2004).
27. See Fleming, supra note 21, at 326.
28. See generally Santosuosso, supra note 11, at 842-45 (giving examples of different types of programs to assist in remedial English language acquisition).
29. See id. at 842-43.
30. See The Status of Bilingual Education in America, supra note 6.
31. See Santosuosso, supra note 11, at 844.
32. See Fleming, supra note 21, at 326-27.
33. Ren6 Galindo & Jami Vigil, Language Restrictionism Revisited: The Case
Against Colorado's2000 Anti-Bilingual Education Initiative, 7 HARV. LATINO L. REV.

27, 45 (2004); Santosuosso, supra note 11, at 844; see also Gale, supra note 10, at 162.
34. See Gale, supra note 10, at 162-63; Zabetakis, supra note 10, at 109.
35. See Santosuosso, supra note 11, at 844.
100
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native language is used, it is "always geared to the children's language
proficiency at each stage so that it is comprehensible, and the student
thus learns the second language and subject matter content simultaneously." 3 6 This method of instruction is often referred to as the "'sink
or swim' method . . . ."' However, referring to it as such is not entirely accurate because under this method of instruction, teachers can,
perhaps minimally, revert to the native language to aid the children.3 8
The underlying premise is that students learn English by being exposed to it; increased exposure and practice with the language results
in rapid and efficient acquisition.3 9
B.

The PluralisticModel

The pluralistic model is designed to incorporate the collaboration of
parents, the school, and the community.4" This program encompasses
both the minority and the majority language members and the cultures of both groups.4" This pluralistic model method usually lasts up
to nine years.4 2 Under this scheme, students achieve proficiency in
both languages as opposed to restricting or thwarting the native language in an attempt to acquire English.4 3
C.

English as a Second Language

The English as a Second Language program focuses a bit more on
English instruction; however, it does provide help to students in their
native language.4 4 There are different variations of this program.4 5
One variation of this type of program is Resource English as a Second
Language ("ESL").4 6 Under this program, students are mainstreamed
into main classrooms, but they are pulled out to separate resource
classrooms to receive further help and instruction from an ESL instructor. 47 This type of program resembles the Structured English Immersion programs in that most of the instruction is in English.
Although the focus on the child's native language is minimal, it differs
because it pulls students out of the classroom and into resource
36.
37.
38.
39.
40.

Id. at 845.
Fleming, supra note 21, at 326.
See Gale, supra note 10, at 162-63.
See Fleming, supra note 21, at 326-27; Gale, supra note 10, at 162.
DEL VALLE, supra note 12, at 220-21 (citing SUSAN J. DICKER, LANGUAGE IN
AMERICA: A PLURALIST VIEW 137 (1996)).
41. See id. (citing SUSAN J. DICKER, LANGUAGE IN AMERICA: A PLURALIST VIEW
137 (1996)).
42. Id. (citing SUSAN J. DICKER, LANGUAGE IN AMERICA: A PLURALIST VIEW 137
(1996)).
43. See id. (citing SUSAN J. DICKER, LANGUAGE IN AMERICA: A PLURALIST
VIEW 137 (1996)).
44. See Santosuosso, supra note 11, at 844.
45. See Fleming, supra note 21, at 327.
46. Santosuosso, supra note 11, at 844.
47. Id.
1
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rooms.4 8 Another variation of the ESL program requires that students participate in all ESL content classes rather than being mainstreamed into regular classes.4 9 In essence, students are "'tracked' in
all ESL content classes." 50
D. Enrichment Two-Way Bilingual Education
Enrichment Two-Way Bilingual Education programs use both the
native language and the English language.51 Unlike transitional education or other types of bilingual programs, this type of program has a
more structured approach to bilingual education.5 2 The class itself is
composed of both limited English-proficient students and students fluent in English.53 Two-way bilingual education programs "promote[]
the mixing of language minorities by teaching for half of the school
' 54
day in one language, and the second half in the other language.
Thus, the characteristics of this program are not only that the class is
composed of limited English-proficient students, but also that each
language is being taught in equal amounts of instruction.5 5 The focus
of the program is not one language over the other. 56 Rather, both the
native and English languages are given roughly the same amount of
emphasis.57
E.

TransitionalBilingual Education

Transitional bilingual education appears to be the most customary
program implemented throughout the United States.5 8 This type of
program is usually for a set period of time in which the student should
learn the English language. 59 Essentially, this method of instruction
"uses the students' native language as a 'bridge for the acquisition of
English."' 6 ° Retaining the child's native language is not one of the
goals of the program; however, the native language is used to teach
48. See Santosuosso, supra note 11, at 844; see also Fleming, supra note 21, at 327
(discussing the second type of LEP instruction, ESL).
49. See Fleming, supra note 21, at 327.

50. Id.
51. Santosuosso, supra note 11, at 844.
52. See id.
53. Zabetakis, supra note 10, at 109.
54. Santosuosso, supra note 11, at 844.
55. See Zabetakis, supra note 10, at 109.
56. See id.
57. See id.
58. See The Status of Bilingual Education in America, supra note 6.
59. See Santosuosso, supra note 11, at 843.
60. Fleming, supra note 21, at 327 (quoting Dale S. Freeman, Solo Quiero la
Misma Oportunidad: Developing a Model of Appropriate Education for Middle
102
School Immigrants, 10 LA RAZA L.J. 691, 715 (1998)).
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the core subjects.6 1 The program aims at aiding students to acquire
English language skills by teaching in the students' native language
but does little in aiding students to retain their native tongue. 62 Instead, the program strives, but does not always achieve, use of the
native language for as short of a period of time as possible.6 3 Unlike
immersion programs that generally concentrate on English-only for a
period of one year, transitional bilingual education programs allow
the students to continue their education in all other subjects.64 In
other words, rather than focusing on English-only for a whole year,
transitional bilingual education programs "allow[ ] for the student to
'keep up' with [other] content area work .... 65
F. Maintenance
Maintenance programs aim for the child's retention of both languages. 66 This type of program encourages continued use of the native language. 67 Instead of focusing solely on the acquisition of
English and shifting focus away from the child's native language, these
types of programs "treat the native language of the students as an
asset-the first block for building toward full bilingualism. '6 Under
this program, quick and rapid acquisition of English is not a priority.69
Rather, the expectation is for students to become fully bilingual within
four to seven years.7" Under this type of model, the goal is not solely
proficiency in English; instead, the goal is for students to become fully
bilingual, learning both languages.7 1
III.

BILINGUAL EDUCATION'S EARLY HISTORY

During the 1800s, the chosen method of instruction was bilingual
education.7 2 Immigrants of European descent were taught English by
bridging their native language and the new language they were to
61. See Santosuosso, supra note 11, at 843; see also Zabetakis, supra note 10, at
109 (stating that students spend time in a class being taught in their native language,
and are eventually mainstreamed into English classes).
62. See Santosuosso, supra note 11, at 843; see also Zabetakis, supra note 10, at
109 (stating that students spend time in a class being taught in their native language,
and are eventually mainstreamed into English classes).
63. Fleming, supra note 21, at 327.
64. See id.
65. Id.
66. Santosuosso, supra note 11, at 843.
67. See id.
68. DEL VALLE, supra note 12, at 220.
69. See id.
70. Id.
71. See Fleming, supra note 21, at 328.
72. See Recent Legislation, supra note 10, at 2710; Ryan, supra note 10, at 491-92;
Zabetakis, supra note 10, at 106-07.
103
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learn.7 3 After World War I, English-only instruction became the preferred method of instruction. 74 The English-only method of instruc-

tion remained an accepted method of instruction until the 1960s when

the civil rights movement began. 75 Federal legislation, with the Bilingual Education Act of 1968, began to express support for bilingual
education.7 6 Several states followed the federal government's lead by
implementing bilingual education programs.7 7 It was not until the late
20th century that the pendulum began to swing back to the pre-1960

preference for English-only.78
IV.

FEDERAL LEGISLATION

A.

Bilingual Education Act

Congress passed the Bilingual Education Act in 1968 under Title
VII of the Elementary and Secondary Education Act.79 This federal
legislation was the first of its type to authorize and fund school districts to offer bilingual education programs to students with limited
English proficiency.8 0 The Bilingual Education Act was not
mandatory; instead, it was only an attempt to persuade and encourage
states to address the needs of language-minority students by eliminating English-only instruction in schools.8 ' States receiving funds under
the Act were to expend the funds in creating bilingual education programs, training teachers, increasing parent involvement, and taking
other measures that would help remedy and alleviate the deprivations
82
of students with limited English proficiency.
73. See Recent Legislation, supra note 10, at 2710; Ryan, supra note 10, at 491-92;
Zabetakis, supra note 10, at 106-07.
74. See Recent Legislation, supra note 10, at 2710; Ryan, supra note 10, at 492;
Zabetakis, supra note 10, at 106-07.
75. See Recent Legislation, supra note 10, at 2710; Ryan, supra note 10, at 492;
Zabetakis, supra note 10, at 106-07.
76. See Recent Legislation, supra note 10, at 2710; Ryan, supra note 10, at 492-93;
Zabetakis, supra note 10, at 107.
77. See Recent Legislation, supra note 10, at 2710; Ryan, supra note 10, at 492-93.
78. See Recent Legislation, supra note 10, at 2711; Ryan, supra note 10, at 499;
Zabetakis, supra note 10, at 110.
79. Fernandez & Pell, supra note 8, at 1069; see Gale, supra note 10, at 160.
80. See Fernandez & Pell, supra note 8, at 1069; see also Felton, supra note 10, at
858; Recent Legislation, supra note 10, at 2710 (noting the Bilingual Education Act of
1968 offered financial support for bilingual education programs); Ryan, supra note 10,
at 492 (noting significance of Bilingual Education Act).
81. See Fernandez & Pell, supra note 8, at 1069; Felton, supra note 10, at 871;
Ryan, supra note 10, at 492 (defining the scope of the Bilingual Education Act); Gale,
supra note 10, at 160; Gullixson, supra note 4, at 519.
82. See Fernandez & Pell, supra note 8, at 1069; see also Galindo & Vigil, supra
note 33, at 43 (stating that the Bilingual Education Act of 1968 attempts to address
underachievement of Spanish-speaking students).
104
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Although somewhat ambiguous, the Act seemed to adopt as one of
its goals the acquisition of English in an immediate manner. 83 The
Act was unclear as to the method of instruction.8 4 The 1968 Act implemented a poverty criterion-students from families with an annual
income under $3,000-in order to determine whether schools would
85
be eligible to receive the funds provided by the federal government.
When the Bilingual Education Act was reauthorized in 1974,86 the
poverty requirement was eliminated. Thus, all students with limited
English proficiency could participate in bilingual programs offered by
the school system.8 7 Additionally, Congress included the requirement
that schools use transitional bilingual education as the method of
instruction. 8 8
In 1978, Congress more expressly supported and encouraged the
implementation of transitional bilingual education. The Act of 1978
provides:
Congress declares it to be the policy of the United States, in order
to establish equal educational opportunity for all children (A) to
encourage the establishment and operation, where appropriate, of
educational programs using bilingual educational practices, techniques, and methods, and (B) for that purpose, to provide financial
assistance to local educational agencies, and to State educational
agencies for certain purposes, in order to enable such local educational agencies to develop and carry out such programs in elementary and secondary schools, including activities at the preschool
level, which are designed to meet the educational needs of such children, with particular attention to children having the greatest need
for such programs; and to demonstrate effective ways of providing,
for children of limited English proficiency, instruction designed to
enable them, while using their native language, to achieve competence in the English language. 89
The 1984 Bilingual Education Act also expressed continued support
for transitional bilingual education. 90 Congress's express requirement
that transitional bilingual education be the sole method of instruction
created conflicts in the field of education.9 1 First, it was unclear what
the federal government's role in education would be, and whether the
83. See Bilingual Education Act, Pub. L. No. 90-247, § 701, 81 Stat. 816, 816
(1968).

84. See id.
85.
86.
(1974).
87.
88.
89.
(1978).
90.
(1984).
91.

See Fernandez & Pell, supra note 8, at 1069.
See Bilingual Education Act, Pub. L. No. 93-380, § 105, 88 Stat. 503, 503
See id. § 702, 88 Stat. at 503-04.
Santosuosso, supra note 11, at 847; see also Felton, supra note 10, at 858-59.
Bilingual Education Act, Pub. L. No. 95-561, § 702, 92 Stat. 2268, 2268-69
See Bilingual Education Act, Pub. L. No. 98-511, § 702, 98 Stat. 2370, 2370
See Santosuosso, supra note 11, at 847.
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federal government was in the best position to decide which method
of instruction was better suited for schools that had, for the most part,
been run by the states and local school boards.9 2 Second, schools that
had experienced success with varying methods of instruction now
faced the threat of losing federal funds if transitional bilingual education was not adopted and implemented.9 3
In 1988, changes were made to the Act in order to address the conflicts that had arisen. 94 Although the Bilingual Education Act of 1988
continued to support transitional bilingual education programs that
allowed instruction in the student's native language, it reserved 25%
of funds for different methods of instruction.9 5 This change allowed
schools to adopt methods of instruction other than transitional bilingual education in order to address the needs of the limited Englishproficiency students.9 6
B.

Title VI

The Civil Rights Act of 19649' also affected students with limited
language proficiencies. Generally, the Act provides that "[n]o person
in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any program or activity receiving
Federal financial assistance. ' 98 Six years after the Civil Rights Act
had passed, the Office for Civil Rights of the Department of Health,
Education, and Welfare interpreted national origin as referenced in
the Civil Rights Act. 99 The interpretation stated that "[w]here inability to speak and understand the English language excludes national
origin minority group children from effective participation in the educational program offered by a school district, the district must take
affirmative steps to rectify the language deficiency in order to open its
instructional programs for these students."'" As interpreted, Title VI
required no showing of discriminatory intent.10 1 The only condition to
prevent losing federal funds was to take affirmative steps in alleviating
language deficiencies of language-minority children. 0 2
92. See id.
93. Id.
94. Id. at 848.
95. See id.
96. See Santosuosso, supra note 11, at 838.
97. 42 U.S.C. § 2000d (1994); see also Felton, supra note 10, at 853; Ryan, supra
note 10, at 493 (discussing the anti-discrimination guidelines associated with the Bilingual Education Act).
98. MICHAEL IMBER & TYLL VAN GEEL, A TEACHER'S GUIDE TO EDUCATION
LAw 126 (3d ed. 2005); see Felton, supra note 10, at 845.
99. See IMBER & VAN GEEL, supra note 98, at 161.
100. Id.
101. Id.

102. See 42 U.S.C. § 2000d (1994).
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C.

Equal Education Opportunity Act

The Equal Education Opportunity Act was passed by Congress in
1974.103 The Act expressly provides that "[n]o State shall deny equal
educational opportunity to an individual on account of his or her race,
color, sex, or national origin, by . . . the failure by an educational
agency to take appropriate action to overcome language barriers that
impede equal participation by its students in its instructional programs.' 1 4 The Equal Education Opportunity Act does not require a
showing of discriminatory intent.1 0 5 The Act was created to aid in
defining Title VI violations and requirements." 6 Although the Act
requires "appropriate action" to be taken in order to overcome language barriers, it does not define what is meant by appropriate action
or what types of programs are considered to fall within the purview of
appropriate action.1 0 7 The appropriate action must be such that it
does not impede language-minority children's equal participation in
instructional programs. 10 8 Courts have made an attempt to give more
guidance as to what "appropriate action" means and what programs
suffice to meet such a standard.10 9 The Equal Education Opportunity
Act, along with Title VI of the Civil Rights Act, require a school to
provide language-minority students with instruction that will aid them
in rectifying the language obstacles that hinder their equal involvement in the school's various educational programs.1 0
D.

Current Legislation: No Child Left Behind

The Bilingual Education Act came to an end with the passage of the
No Child Left Behind Act (the "Act").1 1 ' The English Language Acquisition, Language Enhancement, and Academic Achievement Act
have replaced the Bilingual Education Act."1 2 Further changes that
have been instituted by the federal government indicate that there is
now more support and emphasis on the acquisition of English skills as
opposed to true bilingualism and retention of native languages. 1 1 3 For
instance, the Office of English Language Acquisition, Language Enhancement, and Academic Achievement for Limited English Proficient Students have replaced the Office of Bilingual Education and
103.
104.
105.
106.
107.
108.
109.
110.
111.
112.
113.

20 U.S.C. § 1703(f) (1994).
Id.
Santosuosso, supra note 11, at 856.
Id.
Id.
20 U.S.C. § 1703(f) (1994).
See Santosuosso, supra note 11, at 856-57.
See IMBER & VAN GEEL, supra note 98, at 162.
See Galindo & Vigil, supra note 33, at 44-45; Myhill, supra note 26, at 426.
Galindo & Vigil, supra note 33, at 44.
See Galindo & Vigil, supra note 33, at 45; Myhill, supra note 26, at 428.
107
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Minority Language Affairs.1 14 The Act's purpose further illustrates
this shift.
The Act allows for flexibility and leaves to states and local school
boards the decision of which program to implement in order to address the needs of students with limited English proficiencies. 1 5 As
can be noted from the Act's purpose, the focus is more on English
proficiency than on bilingualism. 116 The Act provides that "[t]he purpose. . . is to ensure that all children have a fair, equal, and significant
opportunity to obtain a high-quality education and reach, at a minimum, proficiency on challenging state academic achievement standards and state academic assessments."' 17 The Act continues by
stating that the purpose can be accomplished by "meeting the educational needs of ... limited English proficient children . . ." The Act
further recognizes that it is important for students with limited English proficiency to "attain English proficiency, develop high levels of
academic attainment in English, and meet the same challenging state
achievement standards as all
academic content and student academic
'18
children are expected to meet.'

V.

BILINGUAL EDUCATION AND THE COURTS

The Supreme Court addressed remedial education programs in Lau
v. Nichols." 9 Lau was brought by non-English speaking students of
Chinese ancestry under the Equal Protection Clause of the 14th
Amendment and under Title VI of the Civil Rights Act of 1964.12
The students contended that the school district's failure to provide
supplemental English classes for those who needed support in the acquisition of English denied the students the right to an equal educational opportunity. 2 ' Out of 2,856 Chinese students who did not
speak English, only about 1,000 students received supplemental English instruction. 22 The remaining 1,800 students did not receive any
supplemental English instruction whatsoever 1 23 and, consequently,
1 24
claimed they were denied an equal educational opportunity.
The district court and the court of appeals denied plaintiffs' relief.
The district court reasoned that the school district had provided the
same education to all students. 125 Consequently, no illegal discrimina114.
115.
116.
117.
118.
119.
120.
121.
122.
123.
124.
125.

Myhill, supra note 26, at 426; see Galindo & Vigil, supra note 33, at 44-45.
See IMBER & VAN GEEL, supra note 98, at 162.
Myhill, supra note 26, at 428.
20 U.S.C. § 6301 (Supp. III 2003).
Id. § 6301(2).
See Lau v. Nichols, 414 U.S. 563 (1974).
See id. at 564-65.
See id. at 564.
Id.
See id.
See id.
108
See Lau v. Nichols, 483 F.2d 791, 793 (9th Cir. 1973).

https://scholarship.law.tamu.edu/txwes-lr/vol13/iss1/5
DOI: 10.37419/TWLR.V13.I1.4

14

Cortes: A Good Lesson for Texas: Learning How to Adequately Assist Langua

2006]

ASSISTING LANGUAGE-MINORITIES

tion could have taken place. 2 6 The court of appeals reasoned that
"[e]very student brings to the starting line of his educational career
different advantages and disadvantages caused in part by social, economic and cultural background, created and continued completely
apart from any contribution by the school system[,]' 1 27 and thus the
school "had no duty to rectify special deficiencies, as long as they provided these students with access to the same educational system made
available to all other students.' 2 8 Thus, the district court and the
court of appeals held that there was no violation of either the Equal
Protection Clause of the 14th Amendment or the Civil Rights Act of
1964.129

The Supreme Court disagreed and stated that "there is no equality
of treatment merely by providing students with the same facilities,
textbooks, teachers, and curriculum; for students who do not understand English are effectively foreclosed from any meaningful education."' 30 The basis of the Court's conclusion was that students who
did not understand English and who were placed in English instruction classrooms were foreclosed from a meaningful education because
the classroom experiences were incomprehensible to them.1 3 ' The Su1 32
preme Court did not reach the Equal Protection Clause argument.
It relied solely on the Civil Rights Act of 1964 to reverse the court of
appeals. 3 3 The Court held that "where inability to speak and understand the English language excludes national origin-minority group
children from effective participation in the educational program offered by a school district, the district must take affirmative steps to
rectify the language deficiency
in order to open its instructional pro'134
gram to these students.
Many understood the Lau decision to mandate bilingual education-that the only way to affirmatively rectify language deficiencies
was to adopt and implement bilingual education programs. 1 35 Contrary to what most understood Lau to stand for, the Lau decision did
not specifically mandate bilingual education.136 In Guadalupe Org.,
126. See id.
127. Id. at 797.
128. Id. at 793.
129. Lau v. Nichols, 414 U.S. 563, 565 (1974).
130. Id. at 566.
131. See id.
132. Id.
133. Id.
134. Id. at 568 (quoting Identification of Discrimination and Denial of Services on
the Basis of National Origin, 35 Fed. Reg. 11,595 (July 18, 1970)).
135. DEL VALLE, supra note 12, at 241; see also Zabetakis, supra note 10, at 107
(stating that Lau has been cited many times as the case that made bilingual education
mandatory).
136. DEL VALLE, supra note 12, at 241; see also Zabetakis, supra note 10, at 107
(stating that Lau merely required schools to no longer use the "sink-or-swim" approach to teaching children with limited English proficiency).
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Inc. v. Tempe Elementary School District,137 for instance, the Ninth
Circuit held that Title VI did not require schools to provide students
with bilingual education programs, and that remedial instruction in
English would suffice to satisfy the Civil Rights Act of 1964.138 Moreover, other courts, such as the trial court in Otero v. Mesa County
Valley School District No. 51,' 3 9 also sidestepped the constitutional issues in support of the proposition
that there is no constitutional right
140
to bilingual education.
Furthermore, the validity of Lau is questionable. 141 After that case,
the court in Regents of the University of California v. Bakke 142 held
that a showing of discriminatory intent was required in order for there
to be a violation of Title VI. 143 Presumably, Lau had found that a
showing of discriminatory intent was not required. 44 Bakke did not
expressly overrule Lau, but it did cast doubt insofar as the Court expressed that "because it has been held that a violation of the equal
protection clause must include a showing of intentional discrimination, then so must a violation of Title VI. Therefore, it can be argued
that because the Lau decision has no finding of invidious discrimination (intentional), it is no longer good law. '145 In a later case, the
Fifth Circuit stated that "[it understood] the clear import of Bakke to
be that of Title VI, like the Equal Protection Clause, [to be] violated
only by conduct animated by an intent to discriminate and not by conduct which, although benignly
motivated, has a differential impact on
146
persons of different races.
In addition to litigation under Title VI, litigation began to take
place in the context of the Equal Education Opportunities Act. That
Act was passed in response to the Lau decision; 147 it attempted to
define more clearly when a violation of Title VI occurred, and it appeared to support the Lau decision in so far as discriminatory intent
need not be shown. 148 Further, the Act did not require a showing of
137. See Guadalupe Org., Inc. v. Tempe Elementary Sch. Dist., 587 F.2d 1022, 1029
(9th Cir. 1978).
138. See Zabetakis, supra note 10, at 108 (noting the holding of Guadalupe that the
Constitution neither requires nor prohibits bilingual education).
139. Otero v. Mesa County Valley Sch. Dist. No. 51, 408 F. Supp. 162 (D. Colo.
1975), vacated, 568 F.2d 1312 (10th Cir. 1977).
140. DEL VALLE, supra note 12, at 241.
141. Fleming, supra note 21, at 334.
142. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978).
143. See Fleming, supra note 21, at 334.
144. See Felton, supra note 10, at 856; Fleming, supra note 21, at 334; Gullixson,
supra note 4, at 512; Santosuosso, supra note 11, at 851.
145. Fleming, supra note 21, at 334.
146. Gullixson, supra note 4, at 512-13 (quoting Castaneda v. Pickard, 648 F.2d
989, 1007 (5th Cir. 1981)).
147. See id. at 514.
148. See Eric Haas, The Equal EducationalOpportunityAct 30 Years Later: Time to
Revisit "Appropriate Action" for Assisting English Language Learners, 34 J.L. &
EDuc. 361, 361 (2005); Santosuosso, supra note 11, at 856; see also Felton, supra nctf
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discriminatory intent for Equal Education Opportunity Act violations,
as required, presumably, under Title VI.1" Instead, the Equal Education Opportunities Act required that "schools ... take 'appropriate
action' to guarantee equal educational opportunities for students with
limited English language proficiency. "150
Castaneda v. Pickard151 set out the test to determine what constitutes "appropriate action" as required by the Equal Education Opportunity Act. 152 According to the Fifth Circuit, "the court must examine
carefully the evidence the record contains concerning the soundness
of the educational theory or principles upon which the challenged program is based. ' 153 Moreover, "[t]he court's second inquiry would be
whether the programs and practices actually used by a school system
are reasonably calculated to implement effectively the educational
theory adopted by the school. ' 154 The court does "not believe that it
may fairly be said that a school system is taking appropriate action to
remedy language barriers if, despite the adoption of a promising theory, the system fails to follow through with practices, resources and
'155
personnel necessary to transform the theory into reality.
The last prong of the three-prong test to determine "appropriate
action" suggests that:
[A] school's program, although premised on a legitimate educational theory and implemented through the use of adequate techniques, fails, after being employed for a period of time sufficient to
give the plan a legitimate trial, to produce results indicating that the
language barriers confronting students are actually being overcome,
that program may, at that point, no longer constitute appropriate
action as far as that school is concerned.
The court did "not believe Congress intended that under §1703(f) a
school would be free to persist in a policy which, although it may have
been 'appropriate' when adopted, in the sense that there were sound
expectations for success and bona fide efforts to make the program
'1 57
work, has, in practice, proved a failure.
The scope and limit of the Castaneda test has been useful in determining whether programs adopted in an attempt to assist languageminority students in their acquisition of English are successful. The
10, at 857; Ryan, supra note 10, at 494 (characterizing the EEOA as a response to
Lau); Zabetakis, supra note 10, at 108 (stating that the Equal Education Opportunities Act of 1974 contained Lau's requirement that schools provide all students with a
meaningful opportunity to participate).
149. See Santosuosso, supra note 11, at 856.
150. Gullixson, supra note 4, at 514-15.
151. 648 F.2d 989, (5th Cir. 1981).
152. See id. at 1010.
153. Id. at 1009.
154. Id. at 1010.
155. Id.
156. Id.
157. Id.
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test does not mandate one program over another; it allows for variations and flexibility. Thus, while the Castaneda three-part test analyzes whether implementation of a particular program is successful, it
does not indicate what particular programs schools should implement. 1 58 Basically, the Castaneda court refrained from explicitly stating what the duties of the school encompassed
with regard to
59
implementation of a particular program.
VI.

CURRENT STATE LEGISLATION IN STATES WITH LARGE

LANGUAGE-MINORITY

A.

POPULATIONS

California

Transitional bilingual education, at one point, was mandatory in
California.1 6 ° Under the Chacon-Moscone Bilingual-Bicultural Education Act of 1976, schools were required to instruct students in a lan161
guage that the students understand-mainly their native languages.
In 1987, the California Legislature attempted to eliminate the requirement of mandatory bilingual education and succeeded; however, the
California State Department of Education re-adopted some of the
principles of the Chacon-Moscone Bilingual-Bicultural Education
Act.1 62 By doing so, the State Department of Education made the
requirement of bilingual education the primary method of instruction
a condition to receiving state funds.1 63 Thus, school districts were required to provide students with bilingual education 1even
though com64
pliance with the Act was no longer a requirement.
In 1997, Proposition 227 was introduced in California. 6 5 The Proposition, known as "English for the Children," proposed that bilingual
education be completely eradicated. 66 Students with limited English
proficiency would receive a structured English-immersion program instead.' 6 7 The structured English-immersion program to be implemented requires and addresses more than what method of instruction
should be used. 68 For instance, the new program specifies that children would be placed in a class that focuses on English only-for a
period not to exceed one year. 1 69 It is not until the expiration of the
one-year period that students would be mainstreamed into regular
158.
159.
160.
161.
162.
163.
164.
165.
166.
167.
168.
169.

Zabetakis, supra note 10, at 108.
See Ryan, supra note 10, at 498.
See CAL. EDUC. CODE § 52161 (West 1989).
See id.
Santosuosso, supra note 11, at 859-60.
See id.
Id.
DEL VALLE, supra note 12, at 248.
Id.
See id. (citing CAL. EDUC. CODE § 305 (West 1997)).
See Gullixson, supra note 4, at 506.
Id.
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classes. 170 Moreover, educators and administrators are held accountable and forced to implement all the particulars of the program by
threat of suit. 171 Parents have a right to sue educators and administrators who fail to implement the program as outlined. 72 Finally, only
under certain circumstances will students be allowed to receive bilingual education services. 173 Proposition 227 states that:
Children in California public schools shall be taught English by being taught in English. In particular, this shall require that all children be placed in English language classrooms. Children who are
English learners shall be educated through sheltered English immersion during a tempOrary
transition period not normally intended
4
to exceed one year."
Although at first blush it would seem that language minorities
a
would not support such a proposition, this was not absolutely true. 17
Proposition 227 passed with a cumulative vote of 60%. Thirty percent
of the Latino community voted for Proposition 227.176 In fact, Proposition 227 was initiated as a result of a boycott by Latino parents
who refused to send their children to school if bilingual education
pro1 77
grams were to be used as a means of educating students.
B.

Arizona

In 2000, Arizona voters approved Proposition 203, which requires
that all English language learners be taught using the Structured English Immersion method of instruction. 171 Thus, children would be
taught English in English. 179 More than 63% of the state's population
approved and supported Proposition 203.180
According to the findings and declarations of the state of Arizona:
[t]he public schools of Arizona currently do an inadequate job of
educating immigrant children, wasting financial resources on costly
experimental language programs whose failure over the past two
decades is demonstrated by the current high drop-out rates and low
English literacy levels of many immigrant children. Young immigrant children can easily acquire full fluency in a new language, such
as English, if they are 181
heavily exposed to that language in the classroom at an early age.
170.
171.
172.
173.
174.
175.
176.
177.
178.
179.
180.
181.

Id.
See id.
See Ryan, supra note 10, at 499-500.
See id. at 500.
CAL. EDUC. CODE § 305 (West 2002).
See DEL VALLE, supra note 12, at 250.
Id.
See id. at 248.
The Status of Bilingual Education in America, supra note 6.
Id.
DEL VALLE, supra note 12, at 253.
ARIz. REV. STAT. ANN. § 15-751 (2002).
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In response to such findings, the Arizona legislature adopted a law
requiring children to be taught in English. 181 Similar to the California
legislation, the goal and intent of the Arizona legislature was to prevent students from
remaining in such an immersion program for more
183
than one year.
Even though the Arizona legislation turned out to be even more
restrictive than that of California, the effect on bilingual education was the same-it was practically entirely terminated. 184 Like
California, Arizona requires that children be taught English not by
utilizing the185students' native language, but rather through English
instruction.
C. Massachusetts
Massachusetts followed California's and Arizona's initiative to replace transitional bilingual education with English-immersion pro87
grams. 186 Thus, children must be instructed English in English.
According to the findings and declarations of the state of Massachusetts, "public schools . .. have done an inadequate job of educating
many immigrant children, requiring that they be placed in native language programs whose failure over past decades 1' is88 demonstrated by
the low English literacy levels of those children.'
Massachusetts law mirrors that of California:
[A]ll children in Massachusetts public schools shall be taught English by being taught in English and all children shall be placed in
English language classrooms. Children who are English learners
shall be educated through sheltered English immersion during a
temporary transition period not normally intended to exceed one
school year .... ,,189
Like Arizona and California, Massachusetts reacted to the evident
failure of bilingual education. 90 In an attempt to remedy such failure,
Massachusetts adopted a new approach-English immersion-to aid
students with limited English proficiency skills in becoming fluent in
English. 19 1
182. Id. § 15-752.
183. Id.
184. See Ryan, supra note 10, at 506-07.

185. See id.
186. See
187.
188.
189.
190.
191.

MASS. GEN. LAWS ANN. ch.

Id.
Id. § 1(d).
Id. § 4.
See id. § 1(d).
See id. § 1(e).
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D.

Texas

Although there is ample evidence of the failure of certain bilingual
education programs 192 and some evidence of success with structured
Texas has yet to adopt and impleEnglish-immersion programs, 193Teahs
ment an English-immersion program as the sole method of instruction
throughout the state. 19 4 Currently, Texas law adopts the bilingual education program as its primary method of instruction and affords flexibility as to the variation used. 195 According to Texas state law, the
following has to be done:
A bilingual education program established by a school district shall
be a full-time program of dual language instruction that provides for
learning basic skills in the primary language of the students enrolled
structured and sequenced master of
in the program and for carefully
1 96
English language skills.
Thus, in Texas, students with limited English proficiency skills are
provided with instruction in their native language rather than being
instructed in English.' 97 Not only does Texas law require that students
be taught in their native language, Texas law also requires that "a program of bilingual education ... be designed to consider the students'
shall incorporate the cultural aspects of the
learning experiences and
1' 98
students' backgrounds.'
Texas policy recognizes that "[l]arge numbers of students in the
state come from environments in which the primary language is other
than English [and that] [t]he mastery of basic English language skills is
a prerequisite for effective participation in the state's educational
program."199
VII.

RESULTS

OF THE VARIOUS LINGUISTIC PROGRAMS

Because different studies yield inconsistent and contradictory results as to what method of instruction is most effective, °° it is difficult,
and to a certain extent illogical, to try to remedy the challenges of
language acquisition by perceiving the solution to lie in one of two
choices only: bilingual education or English immersion. Both bilingual education and English immersion have positive and negative as192. See The Status of Bilingual Education in America, supra note 6.
193. See id.
194. See id.
195. See TEX. EDUC. CODE ANN. § 29.053(c) (Vernon 2006).
196. Id. § 29.055(a).
197. See id.
198. Id. § 29.055(b).
199. Id. § 29.051.
200. See Gullixson, supra note 4, at 527-28; Haas, supra note 148, at 385-86 (noting
the inconsistency between the Rossell and Baker study, which claims that there is no
evidence that bilingual education is superior to immersion, and Green's study, which
claims that bilingual education is superior to English immersion).
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pects to them. Proponents of bilingual education substantiate their
position by producing studies that indicate the positive or effective
components of the program.2"' Similarly, proponents of English immersion support their position by revealing studies that suggest that
20 2
English immersion is more successful than bilingual education.
Further, each group highlights the flaws in the other group's preference of instruction.20 3
On the same note, it is important to understand that these inconsistent results can be attributed not only to the method of instruction,
but also to other factors such as quality of teacher training, lack of
funding, lack of resources, lack of parental involvement, lack of guidance and support, faulty accountability and enforcement measures,
and inadequacy of initial and exiting evaluations. 20 4 Basically, a
change in method of instruction, without more, might not overcome
the major challenge of aiding students with language acquisition and
solve the problem of inadequate programs.205
Thus, in order to begin to remedy the current problem of bilingual
education failure, it is important to realize that the solution is not
black and white: it is not bilingual education versus English immersion. Focusing on and identifying the successful and unsuccessful
components of each method of instruction, while being mindful that
other additional changes might be required, will facilitate the process
of generating new options to better address the needs and the challenges faced by language-minority students.
A.

Failure Rate and Other Concerns of Bilingual Education

Extensive statistics reveal that bilingual education is inadequate,
inefficient, and harmful to students who attempt to learn English.20 6
Some indicators of the failure of bilingual education programs include
low test scores, the achievement gap, and overall low academic
achievement. 20 7 Additionally, the high drop-out rate of Hispanic students, according to bilingual education critics, is another indicator of
bilingual education programs' failure.20 8
201. See Gullixson, supra note 4, at 528 n.162.
202. See id.
203. Lisa Ellern, Note, Proposition 227: The Difficulty of Insuring English Language Learners' Rights, 33 COLUM. J.L. & Soc. PROBS. 1, 9-10 (1999).
204. See Gullixson, supra note 4, at 523-27.
205. See Myhill, supra note 26, at 413-16; Ellern, supra note 203, at 14-15; Felton,
supra note 10, at 880.
206. See Ryan, supra note 10, at 514.
207. See Felton, supra note 10, at 865 (noting that Unz uses these results to support
his position that bilingual education is inadequate).
208. See id. at 866; see also Ellern, supra note 203, at 10 (stating that the drop out
rate of ELLs continues to be high despite increased spending on bilingual education);
Ryan, supra note 10, at 514 (noting that "the majority of recipients of bilingual education over the last twenty years, . . . dropped out at the highest rate of all students'l)16

https://scholarship.law.tamu.edu/txwes-lr/vol13/iss1/5
DOI: 10.37419/TWLR.V13.I1.4

22

Cortes: A Good Lesson for Texas: Learning How to Adequately Assist Langua

2006]

ASSISTING LANGUAGE-MINORITIES

Although the most important focus and goal of bilingual education
programs is the acquisition of the English language, most students are
allowed to stay in transitional bilingual education programs anywhere
between four to seven years.20 9 Studies further reveal that students
exiting the program after four to seven years are not likely to be competent or fluent in either the minority language or the English
language.2 1 °
A study conducted by the New York City Board of Education revealed that bilingual education hinders, rather than promotes, academic achievement. 211 According to the study, 80% of the students
participating in the immersion program exited within the first three
years of the program.2 12 Students in the bilingual education programs
did not fare so well.213 Only 62% of students receiving bilingual education had exited the program within that time frame. 214 The percentage gap between students in immersion programs exiting and students
in bilingual education exiting was larger and more noticeable in other
grade levels. 21 5 For instance, the study revealed that 16% of third
graders exited the program within the first year, while only approximately 2% of the third graders in bilingual education programs exited
within such time frame.21 6
Further, opponents of bilingual education claim that the failure of
such programs to effectively help students acquire and learn the English language also revolves around the fact that most students get
very little, if any, instruction in and exposure to English while instead
receiving instruction in the native language for most of the school
day. 2 17 According to Ken Noonan, a previous bilingual education instructor, "many students remained too long in classes conducted in
[the minority language], and that, as a result, they lost ground in the
development of English skills. [He]21 believe[d] that [it] create[d] a
learning gap that is seldom closed., 1
209. See Ryan, supra note 10, at 514 (noting that "in 1997, under the bilingual education system less than 7% of LEP [limited English proficient], students in California
learned enough English to be transitioned into English-only classes"); Gullixson,
supra note 4, at 525.
210. See Duignan, supra note 1.
211. See New York City Board of Education Study Shows Bilingual Ed. Slows Academic Achievement, http://www.proenglish.org/issues/education/nycboe.html (last visited Sept, 2006).
212. Id.
213. See id.
214. Id.
215. See id.
216. Id.
217. See id.; see also Ellern, supra note 203, at 10 (stating the Proposition 227 Voter
Information Guide's claim that bilingual education failed because immigrant children
take all their classes in Spanish, impeding their acquisition of English).
218. Ken Noonan, I Believed Bilingual Education was Best . . . Until the Kids
Proved Me Wrong, WASH. POST, September 3, 2000, at Bi; see also Gullixson, supra
note 4, at 523 ("[M]any programs classified as bilingual education were not really 1 7
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Finally, yet another factor that seems to weigh against bilingual education is the cost associated with adequately implementing such programs.2 19 The cost associated with implementing and executing a
bilingual education program is an issue of major concern when evaluating the overall attractiveness of bilingual education services. 22 ' Bilingual education requires extra financing to hire and train bilingual
teachers, paraprofessionals, or teacher aids.2 21 Some school districts
throughout the states pay college tuition for individuals who pursue a
career in the bilingual education field.2 22 Not only are school districts
expending funds in attracting individuals to the field of bilingual education, school districts also expend funds once a bilingual teacher is
hired. 2 23 Bilingual teachers are generally paid more than teachers not
participating in bilingual education programs. 24
Other factors that contribute to the failure of bilingual education
programs are the poor evaluation and tracking of children in such programs.22 5 Finally, a major concern of opponents of bilingual education is that students fail
to learn English because teachers themselves
226
are not fully bilingual.
B.

Success Rate and Benefits of Bilingual Education

Contrary to the conclusions drawn from certain studies, conclusions
from other studies reveal that bilingual education is conducive to
"long-term academic achievement. ' '227 And, in fact, some studies
even found that the denial of bilingual education actually jeopardizes
long-term achievement.2 2 8 For instance, two studies that assessed the
long-term effect of native language instruction concluded that native
bilingual education programs at all but almost entirely monolingual Spanish programs," Also, "[m]any students in California's 'bilingual' programs studied almost the
entire day in Spanish, with only a few minutes of English instruction every day.").
219. See Porter, supra note 2, at 30 (stating some of the costs associated with bilingual education programs).
220. See Santosuosso, supra note 11, 839-40.
221. Porter, supra note 2, at 30.
222. Id.
223. See id.
224. See Santosuosso, supra note 11, at 862.
225. See Mary Ellen O'Shea, School Audit Rips Bilingual Efforts, SPRINGFIELD
UNION-NEWS (Mass.), Feb. 5, 2002, at Al (noting the poor evaluation and tracking of
children in Springfield's bilingual education program).
226. See generally Carl Campanile, Bilingual-Ed Study: Even Teachers Don't Know
Enough English, N.Y. PosT, Dec. 19, 2000, at 2, available at 2000 WLNR 8153863
(revealing a study of New York schools that resulted in a finding that thousands of
bilingual education students do not learn English because many of their teachers are
not qualified).
227. Charu A. Chandrasekhar, Comment, The Bay State Buries Bilingualism:Advocacy Lessons from Bilingual Education's Recent Defeat in Massachusetts, 24 CHICANO-LATINO

L.

REV.

43, 46 (2003).

228. See id. at 46-47.
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is more beneficial and allows for future success
language instruction
229
and opportunities.
Moreover, not all implemented bilingual programs have resulted in
failure; some programs have, in fact, been successful in aiding students
in their acquisition of the English language and in overall academic
achievement. 230 Additional studies indicate that transitional bilingual
education has contributed to higher scores on standardized tests. 3 1
Proponents of bilingual education rely on the overall positive effects of bilingual education to support their position.2 32 For instance,
the Mexican American Legal Defense and Educational Fund
("MALDEF") points to the fact that bilingual education is a way to
prevent students from not keeping up in other subjects.2 33 MALDEF
highlights that allowing students to continue receiving instruction in
other core subjects, rather than immersing them in an English-only
class for a whole year, is a more effective approach because students
are not missing out in other subject areas.23 4
Additionally, proponents of bilingual education assert that students
with higher self-esteem are better able to succeed both in their English and other classes.23 5 They claim that accepting and "raising the
prestige of their native language and culture through its use in the
classroom" raises language-minority students' self-esteem in such a
way that will allow for future achievement and success.2 3 6
C.

Failure Rate and Concerns of English Immersion

Like in the arena of bilingual education, potential problems, setbacks, and proof of failure threaten and cast doubt on the adequacy of
English immersion as well. 237 As to the failure rate of the Englishimmersion program, studies reveal that "almost one million LEP students in grades two through eleven failed to become mainstreamed in
English-only -classes after the third year of Proposition 227's passage-up from over 800,000 failures the year before. '2 38 Not only has
229. See Dale S. Freeman, S61o Quiero la Misma Oportunidad:Developing a Model
of Appropriate Education for Middle School Immigrants, 10 LA RAZA L.J. 691,
727-30 (1997).
230. See Chandrasekhar, supra note 227, at 46; see also Zabetakis, supra note 10, at
113 (suggesting that bilingual education helps over-all academic achievement).
231. See Felton, supra note 10, at 865-66 (but in the same article author notes the
opponents' argument that overall success rate is not good).
232. See Zabetakis, supra note 10, at 113.
233. Id at 112.
234. See id.
235. Id. at 113.
236. See Myhill, supra note 26, at 446-47; Zabetakis, supra note 10, at 112-13.
237. See Chandrasekhar, supra note 227, at 46-48.
238. Id. at 47.
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the study revealed the failure in language acquisition, it has also revealed the lack of improvement in testing performance.2 3 9
Additionally, and perhaps more compelling, are the full array of
harmful effects, implications, and flaws of English immersion. For instance, students that are prohibited from speaking their native language have shown psychological harms. 240 As is pointed out by
bilingual education proponents, allowing students to speak their native language contributes to higher self-esteem and better self-perception.24 ' Conversely, not allowing students to speak their native
language may produce detrimental effects to students' self-perception
and self-esteem.24 2 Further, there are "social drawbacks of creating
disinterested citizens and culturally shunned 2persons-the
conse43
quence of belittling a citizen's native language.
In addition to studies that indicate lack of academic improvement
and overall English acquisition, there are other flaws that undermine
the effectiveness of English immersion. There are "implementation,
tracking and monitoring problems" that contribute to the failure rate
of the program. 244 The vague guidelines of the English-immersion
program have contributed to the implementation problems because
school districts and educators are unsure of the program requirements
and mandates.2 45
One concern that surrounds the implementation of English immersion is the grouping of students. 24 6 Generally and strategically, students are grouped by age or grade level in order to insure that
students of the same ability and maturity levels are taught together to
facilitate education efficiency. 247 English immersion, contrary to this
commonly-accepted and effective strategy, groups students of different ages and different overall educational levels together.2 4 8
Other concerns that surround English immersion are the time frame
in which students are expected to master the English language and the
restriction of other subject learning. 249 For instance, under Proposition 227, the program's goal is to mainstream students after one year
of English instruction.2 50 This assumes that one year suffices for stu239. See id. at 47-48; but see Ryan, supra note 10, at 509-11 (acknowledging the
improvement in test scores, but suggesting that such improvements could have been a
result of other factors).
240. See Ryan, supra note 10, at 508-09.
241. Id. at 508 & n.162.
242. See id. at 509.

243. Id. at 508-09.
244. See Chandrasekhar, supra note 227, at 48.
245. See id.

246. Gullixson, supra note 4, at 524.
247. See id.
248. See id.
249. See id.

250. Id.
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dents to become proficient in English. 51 Contrary to this assumption,
research indicates that a longer time period, three to four years, is
needed in order for students to be proficient in the second language. 52 English immersion, as implemented by Proposition 227, is
especially troubling when considering what happens to other subjectmatter learning. As to other subject learning:
Some teachers report that they have had to resort to music, art and
physical education ... because ... students simply were not ready to
get into content-area courses .... Teachers also report that they are
only able to teach the most basic concepts .... Many teachers have
'watered down' their teaching of core subjects, and they worry that
students are falling behind in their studies .... 253
Sometimes, students are even prohibited from taking core-subject
classes until they are completely English proficient.2 54 Finally, other
concerns include the lack of clear directives or guidelines to help facilitate correct implementation of the program and the lack of, or barriers to, parental involvement.2 5 5
D. Success Rate and Benefits of English Immersion
Studies indicate that English immersion has experienced success.
For example, students in English-immersion programs tend to fare
better in the testing context. 6 A study revealed that students in English immersion did better than students in bilingual programs on
reading exams.2 57 The study tracked the progress of language-minority students after exiting the program, and the results continued to
show that students in English immersion outperformed students who
had participated in bilingual education programs and not English-immersion programs. 25 8 Finally, the study further revealed that students
participating in English-immersion programs were much more likely
to actually graduate and less likely to drop out of school.2 59
Further proof of English immersion success is the test scores obtained after California dismantled bilingual education.2 6 ° California
schools employed the Stanford 9 Achievement Test two years after
the state passed Proposition 227, which banned bilingual education
251. See id.
252. Id. at 525.
253. Id.
254. See id.
255. See id. at 526-27.
256. See New York City Board of Education Study Shows Bilingual Ed. Slows Academic Achievement, supra note 211.
257. See id.
258. See id.
259. See id.
260. See Test Scores Soar After California Bans Bilingual Education, http://www.
proenglish.org/issues/education/227results.html (last visited Sept. 10, 2006).
121
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and mandated English immersion programs. 261 According to the results of that examination, "the portion of students testing above the
median increased nearly 50% in the three subjects tested: Reading,
Math, and Language" for second graders with limited English
proficiency.2 6 2
Texas, like other states, has experienced success with
a structured
263
English-immersion program implemented in El Paso.
El Paso created an SEI [Structured English Instruction] program in
which Spanish instruction was reduced to 30 minutes a day. The district followed students from this program and from the state-mandated bilingual education program for twelve years. The SEI
students scored significantly higher on all tests for 11 straight
years.2 64
Although school personnel and administration tend to support bilingual education, parents of language-minority children are not ardent advocates of such programs. 265 A poll in major cities such as
Houston, San Antonio, Miami, and Los Angeles revealed that parents
support English instruction, and generally do not want their children
to be taught in the minority language.2 66 The parents' attitude toward
bilingual education suggests that parents of language-minority children are beginning to realize and accept that English is essential for
success in a country like the United States, and that schools should
emphasize and focus on the rapid acquisition of English.
One parent commented, "At school it should be English. We are in
foreign lands now. And in foreign lands you speak the foreign language. We do not want him to speak macerated English like we
do."' 2 67 Other parents have commented that "[the programs] have had
much negative effect. They have to speak, read, and write English to
have success in this country. In the bilingual program they don't learn
either language well.",2 68 Finally, other parents comment on the purpose of immigrating to the United States. One parent commented,
"We want our children to be taught in English... that's why we came
to the United States .... If not,
better to keep her in my country.
' 269
There she can learn Spanish.
261. Id.
262. Id.
263. See Keith Baker, Structured English Immersion Breakthrough in Teaching
Limited-English Proficient Students, Nov. 11, 1998, http://www.pdkintl.org/kappan/
kbak9811.htm.
264. Id.
265. See DEL VALLE, supra note 12, at 249.
266. See Porter, supra note 2, at 38; see also Duignan, supra note 1.
267. DEL VALLE, supra note 12, at 249 (quoting ORANGE COUNTY REG., Apr. 11,
1996).
268. Id. (quoting WASH. TIMES, Feb. 18, 1996).
269. Id. (quoting Los ANGELES TIMES, Feb. 13, 1996).
12
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Further proof of public support, especially in states where bilingual
education has been extensively implemented, is the voting percentages that ultimately ended in the dismantling of bilingual education in
states such as Massachusetts, California, and Arizona. In California,
Proposition 227 passed with a total vote of over 60%. Proposition 227
received 30% support from the Latino population. 7 0 In Arizona,
Proposition 203 received more than 63% of votes from the residents
of that state.2 7'
To strengthen their position, proponents of English immersion
point out that adopting an English-immersion program will alleviate
the harms that result from language-minority students' segregation.2 72
Rather than having to participate in such programs, separate and
apart from English proficient students, language minorities can be
mainstreamed into regular classrooms. 7 3
E.

Recommendations

Structuring an actual and complete linguistic program is beyond the
scope of this Comment. However, learning from and building upon
the previous sections allow both proponents and opponents of bilingual education to refocus on the goal: mastery of the English language
to better prepare language minorities for future success.
In some instances, techniques of each program overlap and the debate is not about the particular technique but rather about particular
details about that technique. For instance, as to the issue of whether
the native language should be used, it seems both groups allow native
language to be used to "bridge" the two languages together. The disagreement is not so much of whether the native language should be
used or not, but to what extent, for how long, and at what point in a
student's career it should be used.
Bilingual education proponents, it seems, advocate for extensive
use of the native language. Motivations for such advocacy are rooted
anywhere from wanting true bilingualism to avoiding the "shunning"
of students. However, proponents of bilingual education do not seem
to be advocating for entirely native-language instruction. Opponents
of bilingual education, on the other hand, advocate for more extensive
use of and exposure to English. Although on the surface it seems that
opponents of bilingual education advocate for complete eradication of
native language use, a more in-depth look at the actual program
reveals that native-language instruction may be used. Thus, the challenge is to determine to what extent, for how long, and at what point
in a student's career the native-language instruction should be used.
270.
271.
272.
273.

Id. at 250.
Id. at 253.
See Ellern, supra note 203, at 11.
See id.
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This determination will vary depending, for example, on the student's
age and level of proficiency.
A modified English-immersion program might be a viable option.
For instance, the program may be modified to increase the amount of
native-language instruction in order to better facilitate the acquisition
or "bridging" of the two languages. As it is now set up, English immersion requires minimal, if any, instruction in the native language.
This, however, could be increased if safeguards to prevent all nativelanguage instruction are implemented.
Further, the length of the program may be extended to exceed one
year in cases where it is necessary. Because not all students grasp concepts in a similar manner, having a rigorous and strict time limit imposed on students might not be as effective as allowing students more
exposure, support, guidance, and instruction.
Additionally and finally, it is important to be cognizant of external
factors, other than the linguistic program, that affect the overall success of language acquisition. If changes are made to the program itself
without making any additional changes to the external factors that
contribute to the program's failure, it will be quite immaterial which
program is implemented and the results will be the same.
VIII.

CONCLUSION

Although the Unites States is known for its diversity, English remains the primary language of the country.2 7 4 Higher education instruction is generally solely in English.2 75 The "mastery [of English] is
necessary ... for success in ... employment. ' 2 76 It is imperative that
language minorities learn the English language in order to fully take
advantage of what the United States has to offer.2 7 7 If language mi-

norities are to excel and experience success in this country, strong English language skills must be encouraged and developed. The earlier

students are taught English and the more students are exposed to the
language, the more likely it is that a student will be able to compe-

tently and actively participate in their education and in future
employment.
On balance, however, it is also important to realize that it is beneficial that immigrants retain their native language because of the diver-

sity of the United States. Further, it is important to realize that
acceptance of a child's native language serves the child well in the

long-term scheme of things. Perhaps some may perceive this acceptance and use of the native language as a delay to English acquisition;
274. See Perea, supra note 3, at 1431.
275. See id. at 1467 ("As everyone recognizes, assimilation in the form of Englishlanguage acquisition is necessary and beneficial for effective participation in higher
education and majority society generally").
276. See id. at 1431.
277. See id.
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but when looking at long-term positive results, it might be well worth
it.
Given the fact that current bilingual education programs have, for
the most part, proven to be unsuccessful, Texas should mandate that
better constructed, more efficient and effective programs be implemented. 278 It is simply essential for language-minority students to
learn English as quickly and as proficiently as possible and, thus, it is
essential that Texas encourage, even mandate, that public schools implement better mechanisms that will accomplish this.
Sandra Cortes
278. See id. at 1460 ("In fact because of prevalent practices, these students far too
often find themselves retained in grade, placed in low ability groups, or shunted off to
classes for the educable mentally retarded").
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